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22 August 1980

Dear Dr. XKinsella,
Dear Professor Fleming,

1 have the honour to transmit to you herewith, in your capacities
as legal represcntatives of Sandra Lovelace, the text of a decision
zdopted by the Human Rights Committee on 31 July 1980, concerning
communication No. R.6/24, submitted to the Humen Rights Comnitiee
under the Optional Protocol to the International Covenant on Civil
and Political Rights. by her.

You will note, that the Committee sets out its considerations on
a nunmber of issues in paragraphs 7 to 9. In addition to inviting
observations from the parties on these considerations, the Committee
lists, in paragraph 10, a number of guestions, on which it requests
the parties to furnish replies, as appropriate. The wording "as
appropriate” may be understood as meaning that, although neither pariy
is preclucded from replying to any question, the Commitiee would expect
“the State party to be in a better position to reply to some of them
(i.e. questions (2) to (d), while Sendra Lovelace might deen it
particularly pertinent to reply to questions (e) and (f).

fny observetions or replies vhich Sandra Lovelace nmay wish to subnit
pursuant to the Committce's decision, should reach the Committee, in
care of the Division of Human Rights, United Ilations Office at Geneve,
within three months from the date of this letter, that is not later
thon by 22 lovenber 1280. i

Yours sincerely,

Jokeh by olier :

f, Comrmunications Unit
sision of lwaen Zights

Y. fpel Al Finsells :

¢! -irgman, luman Rignts Comnission
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HUIAN RIZETS CGLIVTED
Tenth session
TLCISIONS
Cornunication No. R.6/24

Submitted by: Sendra Iovelace (renresented by Professor Donald J. Flening)

Siate pariy concerned: Canada =

Date of communiezticn: 29 December 1577 (date of initial letter)
Documentaticn references:. Decisions — Human Rights Commitlee decision of
: s 12 July 197 (CCPR/C/DR(IV)/R.6/24)
i _ Yorking Group Gecision of 6 April 1979
: ; (ccerfefia(vi)/D/R.6/24)
Hurnin Richis Commitiee decision of
14 Lugust 1979 (CCPR/C/DR(VII)/R.6/24)

Date of present Cecision: 31 July 198C

1. The author of the cocmrunication dated 29 Decem?:sér 1977 2nd supplenmented by
letters of 17 ipzil 1975, 28 Hovember 1979 and 20 June 1930, is'a 32 rears old

Canalian citizen of Irndicn-origin, living in Canada. She was boim and registered

as "laligeat Indien™ but has lost her rishis and status as an Indian in accordance
vith Szetiorn 12(1).b) of the Indian Act, after having married a non-Indian on

£y ’ >
23 Tay 1970, - Pointing out that an Indian man vho marries a non—Indian uonzn Coes

not lose his InTizn status, zhe clains thot the Act is discripinatory on the srounds

of rex and conirary to articles 2 (1), 3, 23 (1) and {4), 26 and 27 of ihe Covenant.

Le to- the-adziszibility of the ceimunication, she contends that she was not zecuired

- o crxhoust 1se2l romedéics sinece the Suvrene Ceurt. of Concda, in The Attornny Generel

of Circda v. Jeanctie Tovalle, Riehead Istac et al. v. Tveine Bétnrd [19741) :
S.C.R. 1342, *=ld that scction 12 (1)(b) coes not conlryavene the Canazdian Bill of
Riznis and voe, therefore, fully operative. ' '

™ ®f A11 nzoscns handling this docwnignt ave recuesied fo respect and ouuerve
E i ar- | A e | £l - - v 3 -
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. 7y ite decision of 10 July 197C the Iluman Richts Cormittec transmitted the
som.. cicaiisn, undexr yule 91 cf the provisiecral rules of procedure, to the State
arty concerned, requesting information and observations relevant %o the question
f admissitility of the communication. This rcquest for information and
sbservations was reiterated¢ vy a decision of the Committee's Vorking Group, dated

6 April 1972,

3. By its decision of 14 Ausust 1979 the Iluman Rights Committee declared the
communication adoissible ani requested the authcr of the conrunicotion to submit
,dditional information concerning her age an? hLer marriage, vhich had not been
indicated in the original submission. At that time no information or observations
nad been received from the State party concerning the question of admissibility of -
the communication.

A, Tn its submission dated 26 September 1979 ~elating to the admissibility of the
communication, the State party informed the Comnittee that it had no comments on

that point %o make. This fact, houever, should not be considered as an admission
of the merits .of .the allegations or the arguments of the author of the communication.

e In its submission under article 4 (2) of the Optional Protocol concérning the .
—erits of the case, dated 4 April 1930, the State party recosnized that "many of

the provisicns of the «ce--e-. Indian Act, including section 12.(1).(b), require
serious reconsidsration and referm”. The Governnent further referred to an earlier
public declaration to the effect that it intenled to put a yeform bill before the
Canadian Parliament. It none the less stressed the nccessity of the Inlian Act as an
inst-ument designed to protect the Indian pinority in accordance with article 27 of
the venani. A definition of the Indian uas inevitable in vieu of the special
privileges zranted to the Indian communities, in particular their right to occupy
reserve lands. Traditionally, patrilineal family relationships wvere taken into
account fur determining legal clains. Since, additionally, in the farming societies
of the 19th: Century, reserve land was felt to te more threatened by non-Indian men
than by nor-Indian wonen, legal enactments 2s from 1369 provided that an Indian

voran who rarried a non-Inéian man vould lose Ler status as an Indian. These rcasons
vere still valid. A change in the lav could only be sought in consultation uith the
Indians theziselve:z vho, houaver, vere divideC on the issue of equal rights. - The
Indian comrunity should not be endangeved by lesislative changes. Thereiore,
21though tre Government uas in principle comnitied to apending section 12 (1)(b) of
the Indian ict, no quick and irmediate legislative action could be expected.

6. The auihor of the commu tion, in her
‘that lesal relationships uithin Incian fomil
nature. Tzw viey is that the reasons put f
Justify the discrimination ageinst Indian wozzn in section 12 (1)(p) of the

Indian Act. Sv s concludes that the Human Rights Committee should recomend the

State party to amend the provisions in cquestion.

suhnission of 2C Junc 1950, dicnutes
cs uvere traditionally patrilineal in
~ard by the Canadian Governnent do not

i
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7. e Foan Richts Committee wecognizes e

Indinn Act, alihcugh not legally resivicting i

zrticle 23 (2) of the Covermnt, cniails soricoe 3

indi b vho vants to mExria acn-Indian —an and ;

it & in zn ummarried relgtion:hip. ";g:ghis_ipus a cuastion as fo
- '.' 1,
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ctection of the fonily is ‘con

cntion of ihe Staie pariy unfer ariicle 23 of ihe Covenant uith
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the cuestion arises wvhether Canada corplies with its cormitment under articles 2
and 3 to secure the rizhts under the Covenznt vithout discrimination as to sex.
On the other hand, article 27 of the Covcnant requires States parties to accord
protection to ethnic and 1i

nguistic minorities and the Comnmittee must give due
weight to this obligation. To emable it

to form an opinion on these issues, it
gould assist the Committee to have certain additional observations and information.

8. In regard to the present'communication, houcver, the Human Rights Committee

rast 21so take into account that the Covenont has entered into force in respect of
fanada on 19 August 1976, several years after the rarriage of lirs. Lovelace. She
consequently lost her status as an Indian 2t a time vhen Canada was not bound by

the Covenant. The Human Rights Committee has held that it is empouered to e

consider a corrmnication vhen the measures complained of, although fhéxﬁoccurred

before the entry into force of the Covenant, E3E%EE;%ﬁ.ﬁ%,h%igiiffifiﬁwﬂhigh -
themselves constitute a violation of the Covefant after that date. It 1s e
fheretore relevant for the Committee to Imow whether the marriage of lirs. Lovelace -

in 1970 has had any such effects.

9. Since the author of the comrunication is ethnically an Indian, sone versisting |
effects of her loss of legal status as an Tndian may, as from the entry into force
of the Covenant for Canada, amount o a violation of rights protected by the
Covenant. The Humen Rights Copmittce has been informed that persons in her
o~sation are denied the right to 1ive on an Indian reserve uith resultant
¢ aration from the Indian community and members of their families.  Such
prohibition may affect rights which the Cocvenant pguarantees in articles 12 ()i 10

23 (1), 24 and 27. There may be other such effects of her loss of status.

accordingly, invites the observations of the

10. The Human Rights Committee,
iate, to furnish

parties on the above considerations and requests them, as appropr
‘replies to the following questions: _

(a) How many Indian women marry nor—Indian men on an average cach year?’

Statistical data for the last tuenty yearc should be provided,

(v) Yhat is the legal bagis of a prohibition to live on & resexrve? Is it a
direct result of the 1oss of Indian status or does it derive from & discretionary
decizion of the Council of the cormunity concerned?

(q) What reascns are adduced to justify the denial of the right of abode on

a rcserve?
(2) What legisl suring full

s
ecuality beiween the
the wposition of lirs. Lovelace? Heu scon can it be expected that leZ

be inlroduced?

ative proposals are under congideration for en
seves vith regard to Indian status? Hou wculd they aifect
-iglation vill

izge? Vas she
jed the wight to

(e) that vas lirs. Lovelace's place of abolc prior to her mar
that time living vith other menbers of ke family? Yas she d
feride on a reserve in consequence oi her parriane?
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{£) ‘et other percisting effecis of llre. Tovelacs's less of status are
shere wnich may be welevant to any of the rights protected by the Covenant?

1. The rznlies of the parties should reach the Humar Rishts Committee, in ecaxre
f the Division cf Human Rights, United Iintions Office at Goneva, not later than
hree nontis from the date of the transmittal of this decision to them. Any

eply received from either parties shall be transmitted to the other party.

z
S

1
3.

2. This Zecision shall be communicated to the Ciate party and to the author of
he communication.
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