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NEW BRUNSWICK
NOUVEAULHIUNSWICK

June 20, 1980

Jakob Th. Moller

Chief, Communications Unit

Division of Human Rights

United Nations Office at Geneva REGISTERED
Palais des Nations

Ch-1211 Geneve 10

Dear Mr. Moller:

Ref. No.: G/S0O 215/51 CANA (8) R.6/24

: I am pleased to herewith transmit to the
Human Rights Committee the handwritten observations
of Sandra Lovelace, together with a digest of our
views prepared by Professor Donald Fleming, Professor
of International Law at the University of New
Brunswick.

v I wish to take this opportunity to recommend
to the Human Rights Committee that it consider extend-
ing the time allowed for responses from individuals.
The slow delivery of mail to North America, and
especially to Eastern Canada is such, that 1ittle time
remains for the preparation of a response by the time
your letters finally reach us.

With every good wish,

serely,

APl

DR. NOEL A7 KINSELLA
CHAIRMAN
NAK/amn
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(506) 453-4669/4670/4671

20 June 1980

Jakob Th. Moller

Chief, Communications Unit
Division of Human Rights
United Nations Officce at Geneva
Palais des Nations

Ch~1211 Geneve 10

Dear Mr. Moller:

Ref. No.: G/SG 215/51 CRWA (8) R.6/24

s sl

29 December *u77 to ithe Commnittee andex the Optional
Protocol to the United Nations international Covenant on
Civil and Political Rights. In accordance with your note
of 1 May 198¢ (Ref. No. G/86G 215/51 CaNA (B) R. 6/24) , Mrs.
Lovelace wishes =o accept the offer to add additional
information und observations for the benefit of the Human
Rights Comnittee's consideration of the jesues raised by
her communication of 29 December 1977.

o s s A e R s A B

TRV, e

'he information and observations accompany this
note. They are jin two parts. The first part was dralted
by Mrs. Lovelace and tlie second part is a more formal
document which has been drafted by request on behalf of Mxs.
Lovelace. For the convenience of the Human Rights Committee,
a verbatim word-bv-word typewriten transcript of the hand-
written material of the first part of the additional infor-
 mation and cobservztions has been incorporated into the text.

gevere constraints of time have necessitated
that both parts of the additional information and observa-
tions ke prepared within a meiter of days. As a result,
many of the aspects and compiexities of the issues raised
by the communication of Mrs. Tovelace could not be researched,
exanined and commented upon in great detail. Therefore,
should The Human Rights Committee reguire any further

information in order to assist it in its deliberations of

R p— = _ G L : S A DYk .




20 June 1980

Jakob Th. Moller
Page two

e communication of Mrs. Lovelace,

the issues raised by th
de to meet such requests.

every effort will be ma

Yours sincerely,

Donald J. Fleming
Assistant Professor of Law

DIF/eh
Encs.




Additional Information and Observations

Concerning the 29 December 1977 Communication

of Mrs. Lovela:ze Submitted to the Human Rights
Committee Under the Optional Protocol to the

United Naticens International Covenant on

Civil and Political Rights

20 June 1980
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INTRO

It is clear by the poor preparation and the contant
that very little effort and little understanding has gone
into the responce from Canada to the U.N. complaint by
myself Sandra Nicholas Lovelace. If this is an indiction
of Canadas attitude about the importance of this issue than
judging from the sloppy inept way in which it has been
prepared I can only surmize that Canada does not take this
complaint seriously. Furthermore, it indicates the domi-
nant point of view which is that of the Eoro-Canadian.
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Additional Information and Observa-

tions Drafted by Mrs. Sandra Lovelace
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Should have ans by March of 1979 but this matter so
unimportant Canada did not bother to ans until recenlty.

exact date

page 2 para 2

Tf Canada were serious about preventing discrimination

. Canada would not have allowed the I.A. to superceed the
Human Rights Act. Also if Canada were serious about change
it would not have taken ten years of discussions with no
change. If Native women had not rebelled there would be

no intent to change the Indian Act at present. There was
no serious discussion previous to this complaint

pagé 2 para. 2

This implies that the I.A. exist to protect the culture,
relegion and language of the Indian people then there would
be no need for native women such 2as S N.L. to go tp such
extrems as to bring to the attention of the international
comunity the obvious injustice.

This excuse has been used for ages but the intent of

the Indian Act was to assimulate the native people in CANADIAN
SOCIETY. This is a Red herring.



Pags F | T

-

AR A 7 L me L e e A
A«/ /_”L«,ZZ;(, PRCI /,{M/Mn,g,f (Cjw/,:r_oéx,
,K’V(Z//'///@-(/ /../ LA s //Z( Mjfé /“
= o T ' "
2 2 AL : | :
/} %/C;LA—WJ . W P WM—«M{, ﬂ/@a/ /c/.mw»«z;@-
/WW,M:M- Cemeclis enraccdil = e
I A, %.ﬂf Wa&,&c««-e/&wfdj
Jonsl A«-«/ /c/b/,fr/f?o_;?/ «fl&«rab@/g/ RS AT R - SECO A D
/»ﬂ/xff—r/ ,/M; R 44.(_.4/4/ — //4_’/ ,rm -rz/«:/:r’,s{,z ..//'/M.ZZ' AT
: ez 2 - ._;/// e el Ol I e e K
/ /K{:Z .//dfg_,e jc%/@@ et i W s g Z
N i i iy Cod ok, P //a:/,.zfcuf—fz/ ‘
C.//z«—r// et A S ezt ) LA A -<»c/f;/ ,-o/o{’,c.c«f/f DYty /c/z_.-u/w—axa
e Lear ,—-/_._J“/MWA/

—

S, M,y@é{ex; Pl T WP el i
)/Q,_.{,.&"_/__// e i, ., %.é{’nm.d/ Z
e i 2 © PRGN /axu}az;, i > AR 7 000 Mﬂf/
/«//—a» —TE2 /?—»-_z_z_/ R T x/cfuc kT L -/-”fzuo/;
et B A JA?O,&:WJJ/JMWM e
——/-/—"7 ~4é ./7_4—&3 ‘-eﬁ'j_ﬂ’vé"q /(;(/.-’c’f,é:’ r{/ruéfm,«éjﬂ
e SIS ..(,.ée, st ) el LA S s

% _J/PfM,y, _/A,_,%e_;w M/j o ’%—,’lr 2“2 )

'-"-'/// A e ,(?;f_,ééc e ﬂc/ LTt

’:- ’M/’//}“.:/:/w(/vz // /”,—t{.{/{xx_e /LZ(;/\/ ,lﬂ/ G?NA:’//"’ A7

C_;" nu.”“/] ﬂ\_( u; : UQ e [? Q’“f\l'\t{)/




page 2

Canada society, this is Red Herring

para 4 pade 2

If this was the intent than why would non-Indians be
allowed to gain status upon marriage. Again I contend that

gradual assimulation was the intent (see report from
Ron Whileside).

No proof that patritinal family relationship was the
norm among the Indians at that time. The reasoning behind
_the statement that says that white men were more of a threat

is irrational because all non-Indians were a threat male
and female. The white man would take the land and the white
women would gradually melt down the Native Culture.

para 5 page 2-3

This para. contains the admission that white values
norms legal systems were imposed on Native people. 1land
'base'did not decrease because of increase in Native people
but shrank because of increase in white population and
resulting theft of reserve lands. Emotional issue because
of the greediness of white settlers for Indian land. Land
symbitized two different values for two different cultures.
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Page Three

(continued, PARA 1 page three)

The statement About gov't protection of Indian Land indi-
cates the European point of view And imposition of Euro-
pean standards. If the gov't had Really protected Indian
Land then the present Reserves would have much Larger Land
bases. If there is a Fear today that the Land base on
Indian Reserves will continue to shrink then the gov't
itself is Responsible For this Fear. In the past, the
gov't has sided with white squatters whenever disputes over
Land Arose. This is the basis of this Fear About Further
erosion of Indian Land. Aside From the question of the
Loss of Land, the Fact that the grass Roots people were not
consulted As to the present discussions on the Revisions to¢
the Indian Act and the Fact that only the All-male National
Indian Brotherhood was consulted indicates clearly that the
gov't of CANDA does not take this issue As a priority.
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Page Four

Gov't implys that Native groups CANNOT Agree on changes
to the Act is therefore being democratic in Not wanting
to Arbitarily impose its will on the Native population.
There has Never been A Reluctance on CANADA'S part to
impose its will whenever it is economically 'Necessary'
This is true For past AS well AS the present. CANADA
is pushing devalopment in the North At this moment And
in the process imposing its will on the Native population
however on this complaint it says piously that it CANNOT
do so in this CASE. The real Reason is that Canads
beiieves if Non-Status Native women were O Regain their

Rights then it would Necessarily involve A Larger output

of revenues And An increase in the Land base on Reserves.
A study done by the United Native Natioms OF VAN. B. C.
indicates that if Indain Rights were Not Conferred on
Non-Indin women upon marriage then the Amount would be
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page 5

would be negligible in the increase of resources
invoived. The other point is that this is not our pro-
blem. The Govt created this problem the Indian Comm.

NOT be required to solve it. The view which states

There should be an objective criteria for determining
Indian status is nessary because of the fact that band
Councils discrimate again Certain individual and if

they were in a position to determine who should or should
not be an Indian, then it is possible that Sandra Nicholas
Lovelace, and others who have rebelled publically will
not stand a Chance when it Comes to being returned to
the band 1list.

- e Bullshit! The Govt. had no intention of changeing the

. four Indian Act until political pressures forced them to
Consider it. R.I.W. *funded starting 1979, as a result
of political pressures created during and after Native
Women's Walk. There has been no Continoues funding.

- Indnin Rights For Indian Women
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page six

Gov't looking to its own interest. Problems caused

to Indian familes, were brought about by the first
Indian Act. Therefore the Gov't should have to resolve
it whedther or not it involves increased resources.

The Indian Act has discriminated since its inception,
sc where is this supposed Commitment for change? ‘
There is not now, and has mever been Any such thing as
a Government-Indian partnership of views.




LZ—’*‘

-~

& _

,,Zf ,@«uf et o; 25 /r/éi g«,—,,,./m il Al
C’(H ,;u[ ,;é—z-z: ,Zﬂ(&/mz e M{,é.z) lolle /&mof/a/’

m'r’ ’J L f.gwﬂ_ /ﬁ’j AL (aé’, _d”
LA /z/(zf/fi (‘é L2 (f ‘j ,M'L,(fa'é&—&& ,,//MMM

S D et At

‘s

Jhe B s Gl Aoy trcrecniZd
Aol .,oé n@ﬂff/m ) D /é 2o td ,Z’,‘Zsz'
o e 2 ﬁ{“ﬂ’(‘( (’ (*Ymnaﬁ)f,é’z’ziflﬂ o ?
J/w&». e /?’LL’,{Q 22 eb fetrt
A/Z/ &cﬂb /Z%IM ol - e ,%/Wﬁ
Lorbloir - /zvz,éz )42//0 7&1@2& s




Part B

Additional Infbrmation and Observations

Drafted on Behalf of Mrs. Sandra Lovelace




By way of a communication of 29 December 1977, undef
the terms of the Optional Protocol to the United Nations Interna-
tional .Covenant on Civil and Political Rights, Mrs. Sandra Lovelace
petitioned the Human Rights Committiee to consider her complaint
against the Government of Canada. She alieged that, by virtue
of the Indian Act R.S.C. 1970, C. 1-6, section 12(1)(b),.
number of her human rights as enumerated in the United Nations
International Covenant on Civil and Political Rights had

been violated by the Government of Canada. After due consideration,

the Human Rights Committee recognized that the communication

was worthy of consideration. 1In accordance with accepted

e
.
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procedures, the Human Rights Committee requested the Government

£ Canada to supply information and observations relevant to
_the question of admissibility of the communication and, later
on, to the issues raised by the communlcatlon.

The requests for information and observatlons eventua]]y
prompted the bovernment of Canada, through the Permanent Mission
of Canada to the United Nations, to forward to Lhe ‘Secretary-
General of the United Nations two replies. Neither reply by
" the Government of Canada challenged the admissibility -of the

commun1cat10n¢_ Both replies (dated 29 September 1979 and 4

April 1980, respectively) however addressed the issues ralsed

by the communication.




L3

Preliminary statements in both of the responses by the
Government of Canada admit that "difficulties exist with the

1

presént Indian Act including section 12(1)(b)"" and that "many

of the provisions of the present Indian Act, including section
12(1) (b) require seriocus consideration and reform."z The Govern-
ment of Canada previously made a similar admission to the Human
Rights Committee when, pursuént to section 40(1)(a) of the United
Nations Intefnational Covenant on Civil and Political Rights, it
~submitted its Report-on the Implementatidn of the Provisions of
‘the Co:venantw3 It ds 3 commeﬁdable act for the quernmentrof
“Nanada to tacitly admit, on three differeht occasions, that
‘section 12{1)11b)} of fhe Indian Act does, indeed, violate certain
rights'which Canada, by ratifyiﬁg the United Nations International
Covenant on Civil and Political Rights, has accepted an interna-

tional obligation te protect. Even more praiseworthy are the

statements of the Government of Canada that it intends to amend at

1Canadian.rep1y of 26 September 1979 (hereinafter referred to
as the "September 1979 reply") at p. 2.

2Canadian reply of 4 April 1980 (hereinafter referred to as the
vApril 1980 reply')} at p. 2. -
3Repor‘t of Canada on the Implementation of the Provisions of
the Covenant, Final Draft, January 1979 at pp. 104-106,
hereinafter referred tc as the Report of Canada. The rele-
vant sections of these pages are reproduced in Appendix A.
The reproduced portion of the Report of Canada concerns the
__examination of Canadian federal law as it relates to article
26 of the Covenant. Virtually the entire section of that portion
of the Report of Canada refers to the problem of discrimination
under the Indian Act. :




least that portion of the Indian Act? which has deprived
Mrs. Lovelace of various rights as enumerated in the Covenant.

. Unfortunately; not all the statements of the Government
of Canada concerning the required amendment to the Indian Act
are laudable. If omne examiﬁes the two replies to Mrs. Lovelace's
communication which were forwarded to the General of
the United Nations, it becomes apparent that the Government of
Canada has altered its position concerning the important obliga-
_ tion of amending the section of thé Indian Act which offends
Canada's international éommittment to humay rights. In its
September 1979 reply, the Government of Canada stafes that it
intends

at the next session of Parliament to introduce
Tegislation to amend this section of the Act so as

to resolve the difficulties that have resulted from
its application® '

However, in its April 1980 reply, the Government of Canada states

that it merely

intends to introduce into the Canadian Parliament
proposed legislation that would amend section
12(1) (b) of the Act in a way that resolves as
many as possible of the difficulties caused by
this provision."® '

4Report_of Canada at p. 106 (seerAppend_ix.A)y September 1979
Treply at p. 2 and April 1980 reply at p. 2.

5September 1979 reply at p. 2 (emphasis added).

6April 1980 reply at p. 2 (emphasis added).
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The portion of the second reply by the Government of Canada
which is quoted above provides a strong indication that the
Government, within the space of less than sevén months, has
chosen: -

(1) to delay amending section 12(1){b) | of the

Indian Act from a specific and acceptably immediate

date to a non-specified future time; and

(2) that it has retracted its promise to fesolve

"the difficulties" caused by the section and, instead,

jntends to remedy only as many of thoserdiffiCUlties

as it considers ‘“'‘possible"™ of solution.

The change of attitude by the Goﬁernment'of Canada

s outlined above reflects an unacceptable indecisiveness. In

the Report of Canada, the Government of Canada only undertook

.to "revise'' t+he Indian Act. No time frame was mentioned and
no commitment was made to produce a revision which accorded
with the state's human rights obligations. In its'September
71979-rep1y, the Government of Canada made a definite commit-

- ment in ﬁerms of both when it would act and what it would do.
.ItS'April 1980 reply suggests that it has reneagued on these
~undertakings and has revertéd to a far more nebulous and less
acceptable position.

In addition to barring the way to meeting its treaty

commitments, the vacillation of the Government of Canada does

oL provide'ahy respite for Mrs. Lovelace. If the most recent




position of the Government of Canada continues, individuals who
are suffering as a result of section 12(1)(b) of the Indian Act
will continue to do so for, at best, an unspecified length of
time. Notwithstanding the time element, the April 1880 reply |

by the Government of Canada admits that not all #ishe difficulties”
created by the offending section will be remedied. - At least
some individuals who have suffered as a result of it will

continue to do so.

When the Human Rights Zommittee debates the merits of
the issues raised by her commﬁnication, Mrs. Lovelace requests
that it comsider theﬁ on the basis:

(1) of a recognition that thervalidity.of her
complaint has gone unchallenged by the Government of
Canada and that the Government of Canada récognizes
the.SOundness of her claim;
(2) of the obligations which Canada has undertaken
by ratifying fhe United Nations International
Covenant on Civil and Political Rights; and |
(3) the vacillation on tﬁe part of the deernment of
Canada concerning
. (a) when section-lZ(l)(B) cf the Indian Act

will be amended, and

(b) to what extent the amendments to the Act

will remedy the harms caused by section

- 12(1)(b). of the Indian Act.




The consideration of Mrs. Lovelace's communication by
the Human Rights Committee will afford its members the oppor-
tunity to examine a situation wherein a state has acceded to the
validity of a complaint against it but, by virtue of dte indeci-~
siveness or lack of genuine desire to determine when and to what
degree it must remedy the difficulties caused by the problem,
it has refused to affect a remedy. Given that the state has
ratified a treaty which places upon it an obligation to arrive at
a satisfactory solution to the problem (presumably within reason-

" able time limits), and given that the treaty also prdvides far
_the.establishment of a body which »ust examine and comment on the
éxteni to which the state is meeting its treaty commitments, it
~ems obvious to conclude that the state in question is waiting

for an external impetus which will give it direction to act in
a pqsitive'aﬁd remedial manner.
113

-

Following its recognition of the difficulties presented
by section 12(1){(b) of the Indian Act and its various expressions
of desire to amend that Act, the replies of the vaernment of
Canada to the communication of Mrs. Lovelace contain statements
which aftempt to juétify the stitién taken by the Government
of Canada with respect to its_activities (or lack thereof)

_concerning the offending section of the indian Aet. Mrs,
“selace submits that the outline by the Government of its

attempt to justify its behaviour concerning this watier is, at




most, a very weak raticgnalization and one which underlines the

plea by Mrs. Lovelace that the Human Rights Committee should
make findings and recommendations which will encourage the
Govérnﬁent of Canada fo take immediate and positive steps to
alleviate the difficulties which have been created by section
12{1){b) of the Indian Act.' Although the reasons submitted by
the Government of Canada for its delay and refusal to amend

the Iﬁdian Act constitute a rationale to which little, it any,
reply need be made; a number of statements of the Government may
possibly serve to create misleading impressions that could be

- detrimental to the coﬁplaint of Mrs. Lovelace. Some commeht,
therefore, will be directed to certain portions of the informa-

_tion supplied by the Government of Canada.

1, In the Report of Canada, the Government of Canada asserted

-that i‘t:-

has undertaken to revise the Indian Act,’ i
including the various sections deaiing with
Indian status, and has taken measures to
ensure that this revision is done baly after
consultation with the Indians.’

The same intention is reflected in the first reply of the Govern-

ment of Canada to Mrs. Lovelace's communication-,8 but such does

7Report.of Canada at p. 106 (emphasis added).

8September 1979 yeply 2f p. 2.
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bt appear to be the case in the second reply of the Government
of Canada. In the April 1980 reply, the Government of Canada
suggests that it does.not wish merely to consult with the
Indian people on this matter. Rather, it appears instead that'.
the Government of Canada will not amend section 12(1)(b) of the
Indian Act until there is virtually unanimous COBCUTTYEnce among
all Indians that the required changes take place:

The National Indian Brotherhood, an organiza-
tion of Indian associations across Canada, has
stated that Indian men and women should be treated
equally, that the Government should compensate all
those who have lost their status through sections
such as 12{1)(b), and that the Indians alone
should determine who is an Indian and who is not.
However, that view is no® shared by all Indian
associations. Some maintain that because amend-
ments to the status provisions of the Act may well
increase the number of Indians and thereby place
demands on Indian lands and reserve lands; there
should be no such amendment without a corresponding
increase in the resource base of Indians. Others
oppose any changes because it is felt that the
present legal situation protects the Indian cultures
and land base from erosion by non-Indians. There
is in addition the view to the effect that objec-
tive criteria for determining status should be
included in the Act rather than Indian control of
membership. These sometimes opposing viewpoints
have been widely and consistently expressed, under-
lining the magnitude of the differences of opinion
within the Indian community itself.9

One can interpret the section of the April 1980 feply quoted
above.as suggesting that section 12(1)(b) of the Indian Act
might never be amended. Such lack of action could result merely

because various groups among the indian people themselves

bril 1880 reply at pp. 3-%.




.ve a vested interest in maintaining the status quo and
denying to other Indians their proper rights and privileges.
The division among native people on the question of status is
a long-standing one and is evident merely by examining therlist
of intervenants who appeared before the Supreme Court of Canada

when the Lavell-Bedard cases were argued in the early 1970's.

In addition to the actual parties to the action, at least twelve
Indian associations andrfour women's rights groups prepared argu-
ments forx th‘ercase.10 The division of interests concerning the
“validity of section 12(1)(b) of the Indian Act was, even then,
“guite obfious, Although Indian women command more support today
than in 1973, it should come as no surprise to learn that the
“qdian people are still unable to reach unanimous agreement on

the issue.

e . The same portion of the April 1980 reply quoted above
suggests that the quernment of Canada has already consulted with
lthé Indian péople and has determined the feelings, 'beliefs and
desires of Indians regarding the amendment of section 12(1)(b)

of the Indian Act. . The Human Rights Committee and particularly
the Government of Canada, are reminded that'fhe Indian people
are not responsible for ensuring the adherence in Canada of

the rights enumerated in the United Nations Covenant

losee Appendix B, which is a reproduction of p. 483 of the
_ Lavell-Bedard decisions as published in (1973), 38 D.L.R.
(3d) 481 (S.C.C.). The page lists both the parties to the
action and the intervenants who appearéd before the Supreme
Court of Canada. '
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i CEViY and Political Biube Bus that 44 is oanadn through its
government, which bears the duty to ensure that its laws accord
with its obligations under the Covepant. (This was recog-
nized by the Government of Canada in its first reply when it
stated that section 12 (1) (b) of ihe Indian Act would be amended,
even if the Government of Canada could not, in tHe near future,

5 3

reach an agreement with Indian groups™ . -The second reply

seems to have altered that view quite considerably.)

3. - Mrs. Lovelace wishes to peint out to the Bumam Rights
Committee that the replies of the Government of Canada to her

29 December 1977 communication are incomplete and do not convey

ﬁhe Committee the degree of research and effort which the
Government of Canadaz and others have invested in their many
ekéminations-of the difficulties raised by section 12 {1} (b}

- of the Indian Act and their possible solutions. The

second reply of the Government of Canada raises a number of
objections to changing that section of the Act (e.g., historical

reasonslz, divisions of opinion among the Indian peop}el3,

14

economic repercussions” , protection of Indian culture and

1and15, divisions—-of opinion as to the alteration of-the.sectionlﬁ).

11September 1979 reply ot .3,

12 ppri1 1980 reply at p.2.

131bid. at p.4.

Ibid. at pp.3-4.
15Ibid. al Dl

6
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Nowhere in the information volunteered to the Human Rights
Committee has the Government of Canada indicated the numerous
studies which have been made and the many solutions which
have been proferred as a result of intensive research into
the very issues presented before the Human Rights Committee
by the communication of Mrs. Lovelace. The Government of
Canada implies that Indian families were traditionally
patrilineal in nature17 when such i5 -er, a3t least, was-

not necessarily the case (many Indian communities were
matrilineal in nature, and the Indian Act has successfully

destroyed that aspect of their culture). Furthermore,

_the allegations of the Government of Canada'concerning the

fdvisiveness which will occur and the economic and cu]tural
degeneratlon which may result from amending section 12 (1) (b)

of the Indian Act is wholly unsubstantlated The Federal.

Government of Canada has the constitutional authority and

corresponding duty to deal with the nation's Indians. The

Indian Act,which is a legislativé enactment of that Government;
is the cause of the divisiveness presently existing among

the Indian people, and it has forced them to live under a

law which has resulted in hardshlps affecting the economic

and cultural security of many of them. If the Government of

Canada believes that greater economic and cultural degeneration

will result in correcting that Act, then a duty also vests

17April 1980 reply at p.2.
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-fpon the Government of Canada to commit the necessary resources
to alleviate the problems which it has created.

If the Government of Canada sincerely believes the
arguments it has put forward to justify its refusal ﬁo'amend
the Indian Act, then the onus is on the Government to validate

its arguments.

4. In its April 1980 reply the Government of Canada claims

that, only during the last decade, has it encountered pressure

to amend section 12(1)(b) of the Indian Act. The Government

18

of Canada implies that the lack of pressure until that

time indicates concurrence by the Indian people with that

. seetion of the Act. The reply of the Government, however, ; _fg
Jails to mention that:
(1) The discriminatory provisions of the Indian Act

permit males to dominate the (ndian leadership and

spokesman positions, whereas in certain Indian
communities this would not necessarily have been

the case but for the provisions and the administration

SV IR PN 1Y RRPET TS O, LRSI TH

of the Indian Act. This led to a suppression of the
claims of Indian women. '

(2) The Canadian Bill of Rights was assented to only

o S Bt i o i S 8

in the early 1960's. Before then, no legal recourse

existed for any Indian to challenge the Indian Act,

8April 1980 reply at p. 3.
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5. In its second reply, the Government of Canada implies

that time is needed to heal any wounds which might be associated -
with an amendment of section 12 (1) (b) of the Indian Act

and, paradoxically, it wishes te wait until that time has

passed and the wounds have healed before it amends the Act.

The Government of Canada neglects to mention that the issue

of Indian status un&érmthe Act has been of concern to the

Government, the Indian people, and the remainder of the

Canadian public at. least since 1973, when the Lavell-Bedard

‘cases were thrust before the courts. As this matter has been

-~ of concern to Canadians for at least seven years, and as the

ULV W 3 RN AL & WA R ] WaL g e ("R LR LU R Ve el sl LU - el R A ]

vowed to amend the Indian Act during "the next session of
Parliament', there appears to be no reason for further delay
" in altering the Act, nor is any further time needed -to

carry out.ﬁore consuitations and research relating to those

- changes.

&, | Another issue raised By the replies of the Government

of Canada suggests that a sudden amendment of section 12 (1) (b)
of the Indian Aét mighf very well createrchanges which will
'4detrimentally affect Indian society19 and that the Government
of Canada is conforming to article 2(2) of the United Nations

International Covenant on Civil and Political Rights and is

198eptember 1878 reply at p. 5 and Apvil 1980 zeply at p. 5.

.
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rotecting the rights provided for in article 23 {1} of the

20

Covenant™". Furthermore, the Government of Canada alleges

that the:

Indian Act is in accordance with the aims

sought to be achieved by arE}cle 2i e

- the International Covenant.
Again, the Government of Canada has made allegations which,
on the factsof the case before the Human Rights Committee,
cannot be supported. Mrs. Lovelace has been deprived of basic

rights which, were she a male instead of a female, she

would not be denied. Furthermore, the family from which

Wi = ool oy

Mrs. Lovelace comes and to which she now belongs is not,

at present; protecied by society and the state. In addition,

x.‘-gn._,,?;f *"‘

A i gl gy 1

Mrs. Lovelace is, by law, denied rtghts which Canada has

guaranteed her under both articles 26 and 27 of the United

f A T,

Nations Internatlondl Covenant on Civil and Political Rights.

o
s

i S

7. Mrs. Lovelace wishes to remind the Human Rights Committee

) e

that the "interim measures" taken by the Government ‘of Canad.a22

P
v e £
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are of no beneflt to her or tno anyone whose rlghts have been

S5

T

Vlolated as a result of section 12 (1) (b) of the Indian Act.

AU
TR

"o .‘r.:’ %‘

Such measures are mere token gestures Wthh do little but recognize

the Vlolatlon of the rights which result from that section

of the Indian Act.

ZOApfll 1980 reply at pp. 4-5,

_“‘Ibld Rt p,. Z.
September 1379 reply at p; 7 and April 1980 reply 2t p. §.




Mrs. Lovelace respéctfully requests that the Human Rights

Committee consider the issues presented'by her communication
in 1ighf of the information before its members. She submits
that the case speaks for itself and that the Government of
Canada has presented no sﬁpportable arguments for its failure
to amend section 12 (1) (b) of the Indian Act and to grant her
such relief as is reasonable and necessary. Mrs. Lovelace
feQuésts that the Human Rights Committee find:
— (1) that séction 12 £1) (b) of the Indian Act

4s in violation of the rights set forth in the

United Nations International Covenant on Civil

and Polificél Rigﬁés as outliﬁed in her communication

" of 29 December 1977 submitted'to the Human Rights

Committee under the provisions'of the 0ption§1

Protocol to the Convention; and

(2) that the Government of Canada can provide no

reasonably acceptable ground for refusing to amend

the legislation which has crested tlie visletion of

the rights of the Cofenani as set out in her

communication of 29 December 1977. §

So that Canada might:fespect and live up to its international
obligations to.protect and promote the human rights as set out

in the United Nations International Covenant on Civil and




L
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Political Rights, and to grant relief to those whose rights

have been violated by section 12 {1} (b) of the Imdian Act,

frgs

1Mrs. Lovelace petitions the Human Rights Committee to
append to its findings the following recommendations:
(1) that the Government of Canada aménd section
12 (1) (b) of the Indian Act at the next session of
jits Federal Parliament following the issﬁance of
the Committee's findings and recommendations;
(2) that the amendment by the Government of Canada
of section 12 (1) (b) of the Indian Act resolve
all past difficulties vwhich have been created by %
the applicatiqn of that section; and
(3) that the amendment by the Government of Canada
of section 12 (1) (B} wf the.Indian.Act ensure
that the formula to determine the statué of Indians
accord with the obligations undertaken by Canada.
pursuant to the United Nations International Covenant

on Civil and Political Rights.

v

Mrs. Lovelace wishes to convey her appreciation to the < 4
Human Rights Committee for its care and efforts in the
consideration of her applicatioﬁ. The findings and the 3

recommendations which she requests the Human Rights Committee : :
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to make are not only just and favourable to her nation and
herself; they are also in.accord_with the committment of
Canada under the United Nations Iﬁternational Covenént on
Civil and Political Rights and with both the views of .
Canada and the.views of the United Nations concerning the

rights of women23.

23E.g}, refer to the work of the United Nations Economic and

Social Council and its Commission on the Status of Women and
the United Nation's General Assembly Declaration on the
Elimination of Discrimination Against Women (G.A. Resol. 1763)
which, on 7 January 1967, was adopted unanimously by 111 votes.
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APPENDIX A

- the relevant sections from pp. 104-106 of the Report
of Canada on the Implementation of the Provisions of
the Covenant, Final Draft, January 1979,

Article 26

Section 1(b} of the Canadiap Bill of Rights recog-

nizes the right of every individual, without discrimination by
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reason of race, national origin, colour, religion or sex., to

equality before the law and the protection of the law.

In Attorney General of Canada v Lavell, [1874]
& C.R. 1349, at pages 1365 to 1367, the Supreme Court of
canada concluded that the concept of equality before the law

as . recbgnized in s. 1l(b) of -the Canadian Bill of Rights was
different from that recognized by the 14th Amendment toO the
United States Constitution, as interpreted by the courts of

that country. In the opinion of the qupreme Court, the phrase

"equality before the law" must be interpreted in light of the
"rule of law" as conceived by Professor A.V.Dicey. In his

book Introduction to the Study of the Constitution, Prof.

Dicey indicated that the "rule of law" implies, inter alia,

eguality before the law or the equal subjection of all classes

to the ordinary law of the land admlnlstered by the ordinary

sourts of the land. In Dicey's v1ew, this concept excludes

the idea of any exemptzon of officials or otherﬂ from the duty

of obedience to the law which governs other citizens, Or from
the” jurisdiction of the ordinary courts. In the opinion of

the Supreme Court, equality before the law as recognized in-

the Canadian Bill of Rights means "equality in the administra-

" tion or application of the law by the law enforcement authori-

ties and the ordinary courts of the land.”

: In the Lavell case, the Supreme Court of Canada came:
“to the conclusion that s. 12(1)(bk) of the Indian Act, R.5.C¢

1970, ch. I-6, which stipulates that any woman who is a regis-—

tered Indian loses the right to be so registered when she mar-—

ries a non-Indian, does not contravene, On the ground of seX
discrimination, the principle of equality before the law as
recognized in the Canadian Bill of Rights and as interpreted

by the Court, notwithstanding the fact that a man would not
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lose his Indian status if he married a non-Indian womar.
lthatever may be said about this decision, the Government of

Canada has undertaken to revise the Indian Act., including the

‘'various sections dealing with Indian status, and has taken
measures to ensure that this revision is done only after con—
sultation with the Indians.

i e




APPENDIX B

- . 483 of the Lavell-Bedard detisions as
published in (1973), 38 D.L.R. (3d} 481

{5.C.6.0

A-G. CAW, V. LAVELL ; 483

C.R.N.S. 302; Vine v. Nationa! Dock Labour Board, [1557] A.C. 488,

refd to]

APPEALS (1) from the judgment of the Federal Court of
Appeal, 22 D.L.R. (3d) 188, [1972] 1 O.R. 396n sub nom. Re
Lavell and A.-G. Can., [1971] F.C. 347 sub nom. Lavell v.
A.-G. Can., setting aside the decision of Grossberg, Co.Ct.J.,
22 D.L.R. (Sd) 182, [1972] 1 O.R. 390, 31ttmg as persona des«
ignate under the Indien Act (Can.) confirming, on 2 motion
for rcview by respondent Liavell, a decisior of the Registrar
deleting respondent’s name from the Indian register; and (2)

from the judgment of Osler, J,, 25 D.L.R. (3d) 551, [1972] 2

O.R. 391, declaring that s. 12(}) {b) of the Indian Act (Can.)
was inoperative and that the eviction of respondent Bedard
from the reserve was of no effeet.

C. R. O. Munro, Q.C., N. A. Chalmers, Q.C., J. E. Smith and
Mrs. C. J. Pepper, for appellant, the Attorney-General of
Canada. ~

Clayton C. Ruby, for respondent, J eannette Vivian Corbiere
Lavell.

B. H. Kellock, Q.C., and V. Libis, for the Six Nations Band

of Indians of the County of Brant.
- B..J. MacKinnon, Q.C., for the Native Council of Canada.
Miss M. P. Hyndman, Q.C., and Mrs. Frances Smookler, for
Rose Wilhelm, Alberta Committee on Indian Rights for Indian
Women Inec., Viola Shannacaffo, University Women’s Club of
Toronto, University Women Graduates Ltd,, North Toronto
Business and Professional Women’s Club Inc., and Monica
Agnes Turner.
Arnold F. Moir, Q.C., for the Treaty Voice of Alberta.
Edward L. Greenspcm, for Anishnarvbekwek of Ontario
Ine. -
B. H, Kellock, QC., and V. Libis, for appellants, Rxc‘hald
Isaac and others.

Malcolm Montgomery, Q.C., for respondent, Yvonne Be- ‘

dard.

Douglas E. Sanders, B. A. Crane, James O'Reilly, Ken
Regier, Bob Young and Bruce H. Fotheringham, for the Indian
Association of Alberta, the Union of British Columbia Indian
Chiefs, the Manitoba Indian Brotherhood Inc., the Unjon of
New PBrunswick Indians, the Indian RBrotherhood of the
Northwest Territories, the Union of Nova Seotia Indiang, the

Union of Ontario Indians, the Federation of Saskatchewan In-.

dians, the Indian Association of Quebec, the Yukon Native
Brotherhood, and the National Indian Brotherhood.
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